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PER CURIAM.

Defendant Armond Norfleet appeals as of right his jury conviction for attending a
dogfight." He was tried jointly with Claude Smith, who was charged with being the referee at
the fight; however, the jury found Smith not guilty. The trial court sentenced Norfleet to two
years probation, with the first four months to be served in the Wayne County Jail. We affirm.

I. BASIC FACTS

Wayne County Sheriff’s Department Undercover Officer Shontae Jennings testified that
on July 13, 2008, she went to a house on 263 Nevada, in Detroit, Michigan, to investigate a
possible dogfight. When she arrived, there were 6 to 8 people in the backyard. Officer Jennings
went into a detached garage and observed a square “arend’ and a “weighing station.” After
leaving the garage, Officer Jennings was shown a pitbull dog that was going to fight that night.
Officer Jennings then waited in the backyard, observing as more people arrived, until they
numbered about 50 or 60. Officer Jennings observed the other people “[sJmoking marijuana,
drinking, getting dogfight bets, [and] talking about previous dog fights.” Officer Jennings
testified that she saw Norfleet and Smith among the people in the backyard.

After several hours of waiting, Officer Jennings then watched as the dogfight
preparations began. She explained that she saw another pitbull brought into the backyard. Each
dog was then washed with a milk solution to rinse off any chemicals that might discourage the
other dog from biting. After the washing, one of the dogs was placed inside the arena, and
people continued making bets. Officer Jennings also explained that people paid a $30-$35
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entrance fee as they entered the garage. She testified that she waited until everyone else was
inside the garage before she went in; she believed that she was the last person to enter because
she did not recall anyone coming in behind her.

Once inside the garage, Officer Jennings had trouble seeing the arena, so she was allowed
to move to the front of the crowd to watch the fight. Sheidentified Smith as the referee. Officer
Jennings testified that she also saw Norfleet in the garage. According to Officer Jennings, Smith
read the rules and then the fight began. Officer Jennings then text messaged Lieutenant Walter
Epps (whom she had been updating by text message al aong) that the fight had begun. Shortly
thereafter, a response team raided the garage. When the raid team entered, they yelled, “Thisisa
raid. Everybody, liedown[.]” However, most of the people ran.

Sergeant Tyrone Jackson testified that he was assigned to the raid unit on the night of the
dogfight. He was responsible for coordinating the outside perimeter to prevent suspects from
escaping. Sergeant Jackson explained that he had eight to ten officers located around the
perimeter. According to Sergeant Jackson, when the raid team went into the backyard, he stayed
out in front of the house, and, after he heard the raid team announce the raid, he saw people
scattering everywhere from the backyard; it was a chaotic scene. Sergeant Jackson was able to
detain three people, including Norfleet. Sergeant Jackson testified that he caught Norfleet as he
was running from ayard just west of the address in question.

Mark Ramos, a senior investigator for the Michigan Humane Society, was qualified as an
expert in the area of dog fighting. He went to the scene of the dogfight on July 14, 2008, and
took photographs. At trial, Ramos explained that the photographs depicted dog-fighting
equipment, including the washing items and the arena. Ramos testified that he also removed one
of the dogs from the location when he went to the scene. Ramos explained that the dog had
“active woundg[,]” including injuries to “his top muzzle, his head, [and] the side of his mouth,
... his neck and lower part of the chest.” Ramos testified that the dog's injuries were bite
wounds. The dog aso had an open would on his leg and “significant scarring.” Ramos testified
that the dog' s injuries were consistent with dog fighting. Ramos testified that three days later he
received a call from the sheriff’s department, asking him to pick up the other dog from a
veterinarian’s clinic. There were no wounds on the second dog’ s face, but the dog had a gunshot
wound. It was stipulated that a deputy shot this dog when it ran from the scene.

The jury found Norfleet guilty of attending the dogfight. Norfleet now appeals.
1. RIGHT TO CONFRONTATION
A. STANDARD OF REVIEW

Norfleet argues that an impound receipt for a vehicle that alegedly belonged to him
contained hearsay information and violated his right to confrontation.



Generally, whether a defendant was denied his Sixth Amendment right to confrontation is
a constitutional question that this Court reviews de novo.? However, unpreserved constitutional
error is subject to review for plain error that affected a defendant’s substantial rights.®> A plain
error affected a defendant’s substantial rights when it caused prejudice that affected the outcome
of the proceedings.* But even if a plain error is found to have affected the defendant's
substantial rights, reversal is warranted only if that error resulted in conviction of an innocent
defendant or seriously affected the fairness, integrity, or public reputation of judicia
proceedings.” Moreover, even if a constitutional error is found, this Court need not reverse if the
error is harmless beyond a reasonable doubt.’

B. UNDERLYING FACTS

Corpora David Rahn was part of the raid unit on the night of the dogfight. He was
responsible for processing vehicles that were seized. During trial, he identified a receipt that he
filled out for a vehicle that was processed at the location of the dogfight. After his initial
identification of the receipt, the prosecution moved to admit the receipt into evidence. Neither
counsel for Norfleet nor Smith objected, and the trial court admitted the receipt into evidence.
The prosecution then proceeded to question Corporal Rahn regarding the document.

Corpora Rahn testified that the receipt showed Norfleet’s name and also contained his
signature. On cross-examination, Corpora Rahn stated that he did not run the vehicle's
identification number, but that he “just ran the plate.” But he could not recall to whom the plate
was registered. Corpora Rahn also confirmed that the receipt contained a driver’s license
number, but he did not know who filled in that information; he assumed that it was filled in by
another officer, who likely also retrieved the vehicle' s keys from Norfleet.

Corpora Rahn explained that if Norfleet had denied ownership of the vehicle, he would
have written, “Refused,” on the receipt; however, Norfleet signed the document.

C. ANALYSIS

At the outset, we address the prosecution’ s contention that Norfleet’ s counsel waived this
issue by stating that he had no objection to admission of the receipt into evidence. However, we
disagree with the prosecution’s framing of this issue as simply an evidentiary challenge.
Although Norfleet does challenge the admission of the receipt into evidence, he does so by
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asserting a violation of his constitutional right to confrontation. Under these circumstances,
Norfleet must have personally waived this constitutional right, which he did not do.’

For evidence of testimonial, out-of-court statements to be admissible against a defendant,
the declarant must be unavailable and the defendant must have had a prior opportunity for cross-
examination of the declarant.® The Confrontation Clause does not bar the use of out-of-court
testimonial statements for purposes other than establishing the truth of the matter asserted.’
Statements are testimonia where the “primary purpose” of the statements or the questioning that
eicits them “is to establish or prove past events potentially relevant to later criminal
prosecution.” *°

In arguing that his right to confrontation was violated, Norfleet relies on Melendez-Diaz v
Massachusetts™ and People v Lonsby,™? in which the United States Supreme Court and this
Court each held that information contained in laboratory reports implicated a defendant’ s right to
confrontation and required that the laboratory analysts who prepared the information testify at
trial. In those cases, the Courts reasoned that the reports were testimonial because it was
reasonably expected that the information contained in the reports would be used in a
prosecutorial manner—that is, used to establish the elements of acrime at alater trial.™®

However, we find the present facts more analogous to those in People v Jambor.** In that
case, the defendant argued that fingerprint cards created during investigation of a break-in
constituted inadmissible hearsay.®® This Court explained that the hearsay rule exempts business
records, except when those records are prepared “in anticipation of litigation.”*® This Court then
held that, although the fingerprint cards were prepared “with the ultimate goal of identifying a
suspect in the break-in,” the fingerprint cards were admissible as business records because they
were not prepared “specifically in anticipation of litigation against defendant”; rather they “were
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prepared during the normal course of investigating a crime scene.”” This Court then held that
the fingerprint cards were also admissible under the public records hearsay exception.® This
Court explained that, although the fingerprint cards “contained ‘matters observed by police
officers’ to the extent that [they] identified the locations at which the fingerprints were found[,]”
the fingerprint cards were prepared as part of a routine police investigation of a break-in and
contained only objective information.’® This Court then went on to address the Confrontation
Clause and noted that the United Supreme Court in Crawford v Washington recognized that
business records are not testimonial .

Here, the receipt in question was not prepared specifically in anticipation of litigation
against Norfleet. Rather it was prepared during the normal course of investigating a crime. As
Corpora Rahn testified, the receipt was prepared smply to document seizure of a vehicle that
was ticketed for nuisance abatement. As he stated, “That is a receipt, not an admission of guilt,
for hisvehicle” And, as Norfleet himself argues in his brief on appeal, his mere presence in the
area was not alone proof that he was guilty of attending a dogfight. Indeed, unlike Jambor,
where fingerprint cards were prepared with the ultimate goa of identifying a suspect in the
break-in, there is no indication here that the receipt was specifically prepared with the primary
purpose or ultimate goal of identifying dogfight attendees. It merely served as a routine record
of the seizure of property. Moreover, the receipt contained only objective information.
Therefore, we conclude that admission of the receipt did not violate Norfleet's right to
confrontation.

Additionally, as we will explain, infra, even if the trial court did improperly admit the
receipt there was other admissible evidence presented at trial regarding Norfleet’s presence at the
dogfight. Accordingly, Norfleet cannot demonstrate that any plain error affected his substantial
rights, and we will not reverse on the basis of thisissue.

1. GREAT WEIGHT OF THE EVIDENCE
A. STANDARD OF REVIEW

Norfleet argues that we should vacate his conviction because the jury entered it against
the great weight of the evidence. Generally, this Court reviews for an abuse of discretion atria
court’s grant or denial of a new trial on the ground that the verdict was against the great weight
of the evidence.® However, where, as here, a defendant fails to preserve an objection regarding
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the weight of the evidence by moving for a new trial, we limit our review to plain error that
affected the defendant’ s substantial rights.?

B. LEGAL STANDARDS

“A tria court may grant a motion for a new trial based on the great weight of the
evidence only if the evidence preponderates so heavily against the verdict that it would be a
miscarriage of justice to allow the verdict to stand.”?® The jury’s verdict should not be set aside
if there is competent evidence to support it; the trial court cannot substitute its judgment for that
of the factfinder.®* “Conflicting testimony and questions of witness credibility are generally
insufficient grounds for granting a new trial.”® “The hurdle that a judge must clear in order to
overrule ajury and grant anew trial ‘is unquestionably among the highest in our law.’ %

C. APPLYING THE STANDARDS

Norfleet’s argument is essentially that his conviction was against the great weight of the
evidence because Officer Jennings' identification of him was not credible. Norfleet attempts to
call Officer Jennings' testimony into question by pointing out that, during cross-examination, she
admitted that she had misidentified a certain man as being a principal participant. Norfleet aso
points out that, in her investigation report, Officer Jennings described the referee as having a
“light complexion,” while Smith, who she identified as the referee, actually had a dark
complexion. Norfleet further points out that a photo taken of the scene on the night of the
incident showed that it was dark and that it was not possible to identify the persons in the photo.
Norfleet also points to Officer Jennings own testimony that the garage was packed with people,
that she had never seen nor met Norfleet before the incident in question, that she never
specifically identified Norfleet in her text messages or in her report, and that she did not actually
see Norfleet walk into the garage nor did she recall seeing him pay an entrance fee.

However, with respect to Officer Jennings identification of Smith, she explained on
cross-examination that whether someone could be described as “light-skinned” was a matter of
opinion. Further, she consistently maintained that she remembered seeing Norfleet in the garage
when the dogfight was occurring; when asked how she remembered Norfleet being there, Officer
Jennings responded, “I remember his face.”

Officer Jennings aso testified that, while she was waiting in the backyard for the fight to
start, she saw Norfleet among the people in the backyard. She explained that there was a
floodlight attached to the back of the house and that the area was “[v]ery well lit.” Officer
Jennings also testified that there were “regular incandescent lights” in the garage and that it was
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“[v]ery well lit.” She confirmed that she did not have any problems seeing anything inside the
garage. Mark Ramos, the senior investigator for the Michigan Humane Society, similarly
testified that the there was “bright light” in the garage, and he confirmed that he had “very good
visibility inside the garage.” Moreover, Smith also testified that the garage was “well lit.”

Additionally, Sergeant Jackson testified that he caught Norfleet as he was running from a
yard just west of the address in question.

Considering the evidence as a whole and leaving any credibility issues to the province of
the jury, we conclude that the evidence does not preponderate so heavily against the verdict that
it would be a miscarriage of justice to allow the verdict to stand. Rather, there was competent
evidence on the record to support Norfleet's presence at the dogfight. Norfleet cannot
demonstrate that any plain error affected his substantial rights, and we will not vacate his
conviction on the basis of thisissue.

IV. JURY INSTRUCTION

Norfleet argues that he was denied due process of law because the trial court incorrectly
instructed the jury regarding the elements of the crime of attending a dogfight. However, the
trial court specifically asked defense counsel if he was satisfied with the jury instructions as
given, and defense counsel stated, “On behaf of Mr. Norfleet, we're satisfied, your Honor.”
Such statement of satisfaction waives any alleged instructional error on appeal .’

Moreover, to the extent that Norfleet argues that his defense counsel was ineffective for
failing to object to the erroneous instruction, we disagree.

During the charge to the jury, thetrial court instructed them as follows: “The prosecution
must prove beyond a reasonable doubt that Armond Norfleet was present at 263 Nevada in
Detroit, Michigan where an exhibition for the fighting or baiting of an animal was occurring,
knowing that said exhibition was taking place and/or about to take place.” MCL 750.49(2)(f)
states, “ A person shall not knowingly . .. [b]e present at a building, shed, room, yard, ground, or
premises where preparations are being made for an exhibition described in subdivisions (a) to
(d), or be present at the exhibition, knowing that an exhibition is taking place or about to take
place.” 28“ [A]n exhibition described in subdivisions (a) to (d),” includes fighting or baiting an
animal.

Norfleet argues that the instruction was erroneous because the trial court should have
instructed the jury that he was guilty “only if he was at the actua dog fight inside the garage.”
However, we do not agree that such specificity was necessary. Rather, we conclude that the trial
court’s instructions fairly presented the issues to be tried and sufficiently protected Norfleet’s
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rights.®® Therefore, defense counsel “cannot be faulted for failing to raise an objection . . . that
would have been futile.”*

We affirm.

/s/ Donald S. Owens
/s/ William C. Whitbeck
/s/ Karen Fort Hood
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